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RECENT DECISIONS 

Julian D. Rosenberg, Editor-in-Charge 
Lionel S. Popkin, Associate Editor 

Attorney and Client — Discharge of Attorney — Measure of Com- 
pensation. — The plaintiff, an attorney, contracted to perform certain 
specified services for the defendant. After part performance, he was 
discharged without cause. Held, two judges dissenting, the plaintiff 
could recover only the reasonable value of the services actually rendered. 
Lawler v. Dunn (Minn. 1920) 176 N. W. 989. 

According to the weight of authority, in the absence of contract 
stipulations to the contrary, a client who discharges his attorney with- 
out good cause is liable for the entire contract price. Dorshimer v. 
Herndon (1915) 98 Neb. 421, 153 N. W. 496, 154 N. W. 207; (1914) 
14 Columbia Law Rev. 597. A few courts, however, hold with the prin- 
cipal case that because of the confidential relation existing between 
attorney and client, there is a condition implied in law that a client 
may at any time dismiss his attorney without cause and hence commits 
no breach when he does so. Martin v. Camp (1916) 219 N. Y. 170, 
114 N. E. 46, reversing 161 App. Div. 610, 146 N. T. Supp. 1041; (1914) 
14 Columbia Law Rev. 597. There appears, however, to be no basis for 
implying any such condition, since, if the attorney is competent, the 
confidential relation is not endangered. But even where the minority 
doctrine is followed, there seems to be a tendency to limit it to situa- 
tions where the attorney has not "changed his position" nor incurred 
expense in reliance upon the contract nor been employed under a gen- 
eral retainer for a fixed period. See Martin v. Camp, supra; Lawler v. 
Dunn t supra. 

Banks and Banking — Dishonor of Cheok — Measure of Damages. — 
The plaintiff sued to recover damages for the defendant bank's dis- 
honoring his check when the bank had sufficient funds of his on hand. 
Held, one judge dissenting, that where a trader's check is dishonored, 
substantial damages will be conclusively presumed on the ground that 
the dishonor is a slander on the trader's credit. First National Bank 
of Forrest City v. N. B. McFall & Go. (Ark. 1920) 222 S. W. 40. 

"Where a trader's check is wrongfully dishonored, he may recover 
substantial damages without special proof. Bolin v. Steward (1854) 
14 C B. 593; Beeves v. First National Bank (1912) 20 Cal. App. 508, 
129 Pac. 800; Wiley v. Bunker Sill National Bank (1903) 183 Mass. 
495, 67 N. E. 655; cf. Third National Bank of St. Louis v. Ooer (C. 
C. A. 1910) 178 Eed. 678. At common law, such dishonor is actionable 
either in assumpsit or case. In assumpsit, damages must be proved, 
while in case, substantial damages are presumed, the wrong being treated 
similarly to slander of a trader's credit, as actionable per se. (1902) 2 
Columbia Law Rev. 193; Bishop, Non-Contract Law (2nd ed., 1889) 
§491. In New York, since there are no special forms of action, the 
plaintiff may elect to proceed either in tort or contract. Levine v. 
State Bank (1913) 80 Misc. 524, 141 N. Y. Supp. 596; cf. Wilden- 
herger v. Bidgewood National Bank (1919) 187 App. Div. 320, 175 
N. Y. Supp. 430. Should he elect contract, he may recover only such 
damages as he actually proves. Meyer v. Hudson Trust Co. (1917) 
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181 App. Div. 69, 168 N. T. Supp. 387. If lie elects tort, he must 
also prove special damages, save in the case of "legal malice", -where 
substantial damages will be presumed. Wilderiberger v. Bidgewood 
National Bank, supra; Clark Co. v. Mount Morris Bank (1903) 85 App. 
Div. 362, 83 N. T. Supp. 447, aff'd (1905) 181 N. T. 533, 73 K E. 1133; 
see Davis v. Standard Nafl. Bank (1900) 50 App. Div. 210, 63 N. T. 
Supp. 764 "What constitutes "legal malice" is not clear. A wilful 
intent to injure the plaintiff is not essential. See Davis v. Standard 
Nafl. Bank, supra. However something more than the slightest mis- 
take of the bank is required. Clark Co. v. Mount Morris Bank, supra. 
In some jurisdictions, as in the instah? case, the courts speak of a 
"conclusive presumption" of damages. James Co. v. Continental Nafl. 
Bank (1900) 105 Tenn. 1, 58 S. W. 261. Although in most 
jurisdictions, the courts refer to a "presumption", yet, inasmuch 
as none of them suffer the defendant to rebut this presumption, but 
merely permit him to mitigate the damages so presumed, it is clear that 
the difference is one of terminology only. 

Constitutional Law — Equal Protection of the Laws — Discrimina- 
tory Taxation.— A Virginia statute, Va., Acts 1916, c. 472, taxed the 
plaintiff, a domestic corporation doing business both within and with- 
out the state, upon its total income. Another statute, Va., Acts 1916, 
c. 495, exempted from all income taxes domestic corporations doing no 
business within the state. Held, Justices Brandeis and Holmes dis- 
senting, that part of the tax levied upon income earned by the plain- 
tiff outside the state -was void as a denial of equal protection of the 
laws. F. S. Royster Guano Co. v. Commonwealth of Virginia (1920) 
40 Sup. Ct. 560. 

The state has extensive power in the taxation of domestic cor- 
porations. Kansas City, etc. R. R. v. Stiles (1916) 242 TJ. S. Ill, 
37 Sup. Ct. 58; Cream of "Wheat Co. v. County of Grand Forks 
(1920) 40 Sup. Ct. 558. But when it is attempted to make a distinc- 
tion, the classification must be on reasonable grounds. Raymond v. 
Chicago Union T. Co. (1907) 207 U. S. 20, 28 Sup. Ct. 7. In the case 
of foreign corporations, see Southern Ry. v. Greene (1910) 216 TJ. S. 
400, 30 Sup. Ct. 287; but see Cheney Bros. Co. v. Massachusetts (1918) 
246 U. S. 147, 38 Sup. Ct. 295. Mr. Justice Brandeis in his dissenting 
opinion justifies the present distinction by the advantage to the state 
of inducing foreign business to incorporate in Virginia. This leaves 
"bona fide domestic corporations in the position of being subject to taxa- 
tion because they cannot escape. The Supreme Court has always been 
reluctant to declare taxes void for discrimination. See Beers v. Glynn 
(1909) 211 U. S. 477, s. o. sub. nam. Lord v. Glynn, 29 Sup. Ct. 186. 
This fact, as well as the usual criticisms in the present opinion of taxa- 
tion where no benefit is conferred, 40 Sup. Ct. at p. 562, suggest that 
the fundamental vice of the instant tax is not discrimination but extra- 
territoriality. The history of taxation of foreign corporations shows 
at first unrestricted power to tax. Horn Silver Mining Co. v. New 
York (1891) 143 TJ. S. 305, 12 Sup. Ct. 403. Then extra-territorial 
taxation is declared void under the commerce clause, and also for lack 
of due process, though no cases have as yet been decided upon the 
latter ground alone. Western Union Tel. Co. v. Kansas (1910) 216 
H. S. 1, 30 Sup. Ct. 190; Looney v. Crane Co. (1917) 245 U. S. 178, 38 
Sup. Ct. 85; (1918) 18 Columbia Law Kev. 168. It is suggested that 
the instant case may foreshadow a similar change, and that we may yet 



